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Workplace Health and Safety, and Risk Management
Policy

V2.1 |Last Reviewed: 24/06/2024

Purpose and Scope

EnableOT has a responsibility to provide a safe environment for all our staff, volunteers, participants, support
networks and visitors (stakeholders). This policy sets out responsibilities and processes for the organisation, staff and
volunteers, in actively ensuring our organisation complies with state and federal safety legislation and contributes to
attaining a healthy, safe and environmentally sustainable workplace. This policy relates consistently to all
stakeholders who participate in EnableOT business operations and activities, across all work sites that EnableOT may
operate in.

EnableOT commits to a Risk Management process to ensure we understand the risks that we face and make informed
decisions in managing these risks. The way in which we do this includes the following activities:

e undertake a strong set of risk control strategies

e reduce the likelihood and/or consequences of potential adverse events

e maximise the results of positive events

e provide decision-makers with information to assess risks in their business operations

e ensure that the application of Risk Management practices adds value to the organisation
e ensure that the organisation implements strategies that are cost effective.

The Risk Management Policy is developed using guidelines from 1SO 3100:2009 Risk Management Standard. All of this
means we will increase the likelihood of success in our business operations.

Legislative Requirements
Work Health and Safety Act 2011:

The Act details the duties of a ‘person conducting a business or undertaking’ (PCBU), officers and workers as well as
suppliers and manufactures. In accordance with the Act, as a PCBU, the business has a primary duty of care to ensure
workers and others are not exposed to a risk to their health and safety.

NDIS Act 2013:

The National Disability Insurance Scheme (NDIS) was developed to enable people with disability to live ‘an ordinary
life’ as others in society do. The associated Act aims to provide for the National Disability Insurance Scheme in
Australia, support the independence and social and economic participation of people with disability, provide
reasonable and necessary supports, including early intervention supports, for clients in the National Disability
Insurance Scheme launch, enable people with disability to exercise choice and control in the pursuit of their goals and
the planning and delivery of their supports, facilitate the development of a nationally consistent approach to the
access to, and the planning and funding of, supports for people with disability, promote the provision of high quality
and innovative supports that enable people with disability to maximise independent lifestyles and full inclusion in the
mainstream community, raise community awareness of the issues that affect the social and economic participation of
people with disability, and facilitate greater community inclusion of people with disability
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Risk Management

EnableOT is committed to the responsible identification and management of risks which may arise during the delivery
of services and the general management of the organisation, in order to provide a working environment that is safe
for our team members and our clients.

Specifically, we will:

e Following an agreed process to identify, assess and manage plausible risks as appropriate to our organisation.

e Regular reviews of previously identified risks to improve the strategies to minimise the risk and plans for
responding to the risk if it occurs and

e The continuous identification of new risks and strategies to control the risks through a Dynamic Risk
Assessment process. This process requires the EnableOT team member to be ‘activated’ into a higher state of
anticipatory awareness of the possibilities in the environment (physical and social) that could be hazards,
doing on-the-spot analysis of risk exposure and then controlling for hazards to bring the risk exposure down.

e Maintenance of a Current Known Risks & Controls Register which records known risks and agreed actions to
reduce risk exposure.

It involves the following key steps:

e |dentifying hazards

e Assessing the risk exposure

e  Controlling (neutralising, isolating or minimising) the hazard to bring risk exposure down to tolerable levels.
e  Making long-term system changes to prevent a repeat of risk exposure in the future.

Identifying Hazards and Assessing Risk

We regularly identify risks to our organisation and services. In doing this, our organisation takes into consideration:

e Observations and information received at client commencement and initial engagement.

e Results of continuous Dynamic Risk Assessments during service delivery.

e Staff and service user feedback and complaints

e  Staff reporting of Events of Concern in the Mobile Data App: Event of Concern Project (hereafter referred to
as the EOC App)

e  Positive Behaviour Support Plans

e Review of policies and procedures and processes

e  Management knowledge and understanding of service delivery and work processes.

e Results and advice from external audits and compliance processes.

e Information from governance, industry and funding bodies.

See the section on Risk Management in our Prevention and Response to Harm Policy for the types of hazards that may
be identified as part of this Dynamic Risk Assessment.

We use the following matrix of ‘likelihood’ and ‘impact’ for each hazard to evaluate risk exposure. Each staff member
carries around a paper or electronic copy for easy reference:
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Entering the risk in the EOC App is warranted if the evaluated risk exposure is ‘high’ or above. The app
guides internal and external actions from there.

Controlling Hazards

Controls are strategies ideally actioned to neutralise a presenting hazard, thereby reducing risk exposure to nothing.
However, in the real world many hazards cannot be neutralised, and therefore need to be isolated or minimised so
that the risk exposure becomes tolerable.

An EnableOT team member should FIGURE 1: The hierarchy of risk control
continue to work on strategies to
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are no longer reasonable. HIGHEST Level 1
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ILITY OF CONTROL MEASURES

Level 3
Reduce exposure to the hazard using
administrative actions
LOWEST Use personal protective equipment LEAST

Regulation 36 requires a duty holder to start at the top of the hierarchy and move down
through it, considering at each stage whether any risk remains and whether further control
measures will minimise the risk.
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There are following criteria to help judge the quality of a Hazard Control:

e Appropriate — the correct level of control has been applied in relation to the size of the risk

e Actionable —the right action plan has been selected for addressing the risk from immediate action require to
wait until later

e Achievable —the response can be fully implemented by those actively involved in the control strategy, and
that they have the capabilities and resources to make the required response

e Assessed — all hazard control strategies have been considered and the one selected is the one that will
actually work the best amongst the alternatives considered

e Agreed — all stakeholders and parties involved are in agreement on how the hazard control should work

e Accepted — someone within the situation must be willing to take charge in the implementation of the
strategy

Refer to the Appendix to this policy: “How To Determine What is Reasonably Practicable to Meet and Health and
Safety Duty” by SafeWork Australia, May 2013.

Making Long-term Systemic Changes

EnableOT makes continuous improvements (documented in the Continuous Improvement Log). One of the options
for improvement is to add a risk and its controls to the Known Risks and Controls Register. This register forms the
backbone of our Workplace Health & Safety mechanisms, along with others listed below.

The register covers three categories of risks:

e Organisational — such as financial, loss of critical data, interruption to business etc.

e Team Members —such as lone worker, home office equipment, clients, dependency on key personnel etc.

e  (Clients and Supports — such as vehicle and travel, disruption to continuity of care, disasters and emergencies
etc.

Refer to the register for up to date risks and controls. The latest version is available to EnableOT team members on
the resources webpage.

Established Workplace, Health & Safety Mechanisms

These are mechanisms, established as a part of continuous improvement in response to known risks, that are working
to create a safer workplace for EnableOT team members.

1. Known Risks and Controls Register: the backbone of EnableOT’s WH&S system. An up-to-date list of known
(regular and plausible) risks and their controls (strategies to eliminate hazards or minimise risk to tolerable levels).

2. Continuous Improvement Cycle and Log: the mechanism to continually improve things to make EnableOT’s systems
as light, organic and responsive-to-need as possible.

3. Client Support Profiles: amongst other things:
e identifying known risks associated with a specific client and their physical/social environments, and the
controls to minimise these.
e Identifying client potential medical emergencies so that the stress of a plausible emergency event is reduced

4. Mobile Data App: Event of Concern Project (aka. EOC App): the means by which all EnableOT team members can
remain compliant with all policies and procedures relating to critical incidents and situations of harm, in a way that
minimises their need to keep a track of details. It is the one-stop-shop mechanism for identifying, assessing, recording,
managing, resolving and reporting incidents in a way that is compliant with mandatory requirements, and ensures no
factors are omitted by accident.

5. Flic Distress Button System: a hidden alert button worn by EnableOT team members in the field that when long-
pressed activates a series of functions on the team member’s smart phone which include:

4
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i sending an SMS to the phone of multiple other EnableOT team members (including the Practice Manager and
the Director of EnableOT). The text is phrased intentionally innocuous, but it is consistent across EnableOT
and every team member is trained in recognising it as a distress alert. “Have you listened to the latest
Pineapple Project Podcast). This way if the team member’s phone is being monitored by another party, they
do not realise a distress signal has gone out.

ii. Sending an SMS to those same people with the location of the EnableOT team member

iii. Secretly making a automatic phonecall to EnableOT’s Emergency phone number which then forwards, in
sequence to EnableOT’s Practice Manager, then if unanswered by her, to the Director, and if unanswered,
each EnableOT team member in order. The call recognition number is identified as “Enable Emergency Call”
so that the person who answers remains silent and just listens . They know who the team member is who has
pressed the distress Flic button from the “Pineapple” text. The answering person simply listens in order to
determine the need to call for emergency response. The team member who pressed the Flic tries to feed into
their conversation to any others, clues for the listener to use for guiding action. For example, “Look John, |
promised you that Enable’s management are going to call soon to answer your questions about this topic.”
That would be a directive to the listener to hang up the call and intentionally phone in to de-escalate the
situation by having it directed towards them on the phone. Or for example, “Look John, soon the neighbours
are going to hear the yelling and be worried that something is happening here. They might call the police and
then you’d be in trouble. Let’s see if we can sort this out together calmly, hey?” That would be a directive to
the listener to call 000 and ask for the police to attend the situation.

6. Fortnightly Supervision of Practitioners in Pairs + frequent supervision of Therapy Assistants by their supervising
therapists: providing a safe forum for team members to let off steam and debrief about the challenges of working
with their clients, equipping them with strategies to be effective (reducing overwhelm), and supporting each other to
provide overlapping support to caseloads out of hours as needed.

7. Triannual Team Retreat Weekends: same as for (6) + the opportunity for continuous improvement cycle to be
implemented, a platform for training, analysing risk exposure and brainstorming ideas for hazard controls, continuing
professional development, cross-linking team member expertise.

8. Zero Tolerance Condition of Employment: there is zero tolerance for acts of violence, neglect, exploitation and
discrimination against each other. This is a condition of each team member’s employment

9. Flexible Methodologies: ‘Various ways to skin a cat’ approach to documentation and management of smart devices
so that team members can select the approach that best matches them as an individual.

10. 24/7 Support from Director: we manage a very high risk of providing 24/7 crisis support to our clients and have
strong boundaries for managing this so that team members do not burnout. However, sometimes team members are
thrust into situations beyond their ability to manage on their own. EnableOT’s Director provides support for each
team member as needed so they are not left managing extreme situations on their own.

All staff are educated and trained in each of these mechanisms. They are directed to use them to maximise their work,
health and safety. They are corrected if discovered failing to use them for purpose.

Where appropriate the mechanisms are tested and updated regularly. For example, the Flic buttons are tested each
Team Retreat Weekend or more frequently to ensure everyone’s button is working as designed.

Employees must also:

e Follow all WH&S legislation, regulations and guidelines including emergency procedures

e Complete an EOC App entry and follow the directions for reporting and actions when a triggering event
occurs. These are listed on the Clinical Note TickFlick as prompts for Practitioners, and within the Mobile
Data App: TimeSheet Project which is where Therapy Assistants record their actual work hours with clients.

e Identify potentially unsafe work practices, risks or hazards and ensure that other employees are aware of any
potential danger.
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e Keep situational awareness and constantly conduct Dynamic Risk Assessments, controlling for hazards to
keep risk exposure in complex situations to tolerable levels.

e Seek to educate/train non-EnableOT supports (informal and formal) of unsafe practices, risks and hazards as
they present, encouraging/requiring them (according to the severity) to implement strategies to reduce risk
exposure also.

Additional Considerations

Each stakeholder undertaking or involved with EnableOT operations has the right to as safe workplace and an
environment free from harm. Refer to the Prevent and Respond to Harm Policy for more information on how
EnableOT provides a harm-free environment. The Feedback and Improvement Policy as well as the Governance Policy
outlines the specific ways in which we monitor and improve our response to hazards and risks in our business
operation.

Review

This policy will be reviewed when required by changes to legislation or when organization operations require it.
Employees and clients will be consulted in relation to any proposed changes. It is recommended that this policy be
assessed at 9 monthly internal review alternating with formal auditing processes.



HOW TO DETERMINE WHAT IS
REASONABLY PRACTICABLE TO
MEET A HEALTH AND SAFETY DUTY

MAY 2013

safe work australia



Q safe work australia

Safe Work Australia is an Australian Government statutory agency established in 2009. Safe Work
Australia consists of representatives of the Commonwealth, state and territory governments, the
Australian Council of Trade Unions, the Australian Chamber of Commerce and Industry and the
Australian Industry Group.

Safe Work Australia works with the Commonwealth, state and territory governments to improve
work health and safety and workers’ compensation arrangements. Safe Work Australia is a national
policy body, not a regulator of work health and safety. The Commonwealth, states and territories
have responsibility for regulating and enforcing work health and safety laws in their jurisdiction.

ISBN 978-1-74361-065-7 [PDF]
ISBN 978-1-74361-066-4 [RTF]

Creative Commons

Except for the logos of Safe Work Australia, SafeWork SA, WorkCover Tas, WorkSafe WA,
Workplace Health and Safety QLD, NT WorkSafe, Work Cover NSW, Comcare and WorkSafe
ACT, this copyright work is licensed under a Creative Commons Attribution-Noncommercial 3.0
Australia licence. To view a copy of this licence, visit

http://creativecommons.org/licenses/by-nc/3.0/au/

In essence, you are free to copy, communicate and adapt the work for non commercial purposes,
as long as you attribute the work to Safe Work Australia and abide by the other licence terms.

Contact information

Safe Work Australia
Phone: 1300 551 832
Email: info@swa.gov.au
Website: www.swa.gov.au

w
S i ACT A
/') safe work australia \ =) i WORKIZTACT f o
Australian Government . ustice and Community Safety
c 'WORKCOVER
.omcare NEW SOUTH WALES
VII7222227

Workplace Standards

\ &M
~ A
. ‘M LA Queensland
S ork o Sovernment WORuKsAEF Government

Tasmanian
Government

SafeWork SA



TABLE OF CONTENTS

1 INTRODUCTION 2 6 STEP FOUR - REVIEWING RISK CONTROLS 18
11 What is the purpose of this Guide? 2 6.1 When should risk controls be reviewed? 18
1.2 The duties of a person conducting a business Appendix - List of cases relevant in

or undertaking 2 determining reasonable practicability 19
2 THE MEANING OF REASONABLY

PRACTICABLE 4
21 How is ‘reasonably practicable’ defined? 4
2.2 What each of the ‘relevant matters’ in

section 18 mean 5
2.3 A risk management process helps to

determine what is reasonably practicable 6
2.4 What is ‘reasonably practicable’ is an

objective test 7
2.5 The relevance of control 7

3  STEP ONE: IDENTIFYING THE
CIRCUMSTANCES, HAZARDS AND RISKS 9

31 What are the circumstances? 9

3.2 What are the hazards arising from the work
or the environment? 9

3.3 What are the risks associated with those
hazards and how serious are they? 10

3.4 The importance of consultation 1

4 STEP TWO - DETERMINE WHAT YOU
CAN DO 12

41 Deciding how risks can be eliminated or
minimised (risk controls) 12

4.2 |Is the control measure available and suitable? 13

5 STEP THREE - DETERMINE WHAT YOU

ARE REASONABLY ABLE TO DO 14
51 Start by considering the highest level

of protection 14
52 How to determine what is reasonable 14
53 Cost 15

5.4 Can you rely on someone else to take the
necessary action? 16

HOW TO DETERMINE WHAT IS REASONABLY PRACTICABLE TO MEET A HEALTH AND SAFETY DUTY | MAY 2013 -



1. INTRODUCTION

11 What is the purpose of this Guide?

This document provides guidance on the standard of health and safety that a person
conducting a business or undertaking (PCBU) must meet under the Work Health and Safety
(WHS) Act and Regulations. A PCBU must do what is ‘reasonably practicable’ to ensure
health and safety.

The standard of ‘reasonably practicable’ in health and safety duties only applies to a PCBU.
Other duty holders are required to meet different standards, for example officers must
exercise ‘due diligence’ and workers and others at a workplace must take ‘reasonable care’.

The ‘reasonably practicable’ standard is not a new one in Australian work health and safety
law. The standard is intended to be a very high one. This is reflected in one of the objects
at section 3(2) of the WHS Act stating that workers and other persons should be given the
highest level of protection from hazards and risks arising from work, so far as is reasonably
practicable.

Section 18 of the WHS Act sets out the definition of reasonably practicable in relation to a
duty to ensure health and safety and the matters to be taken into account in determining
what is reasonably practicable in the circumstances.

This Guide explains each of the elements of this definition and provides practical guidance on
how to determine what is reasonably practicable.

1.2 The duties of a person conducting a business or
undertaking

Section 17 Management of risks
A duty imposed on a person to ensure health and safety requires the person to eliminate
risks to health and safety so far as is reasonably practicable, and if it is not reasonably
practicable to do so, to minimise the risks so far as is reasonably practicable.

Sections 19 to 26 of the WHS Act require a PCBU to ensure, so far as is reasonably
practicable:

®  the health and safety of workers who are engaged or caused to be engaged by the
PCBU, or whose work is directed or influenced by the PCBU

B the health and safety of people who are not workers, such as members of the public,
is not put at risk from work carried out as part of the conduct of the business or
undertaking

B their own health and safety, if the PCBU is a self-employed person

m a3 workplace of which the PCBU has management or control is without risks to the health
and safety of any person, including the means of entering and exiting the workplace

® the fixtures, fittings or plant at a workplace of which the PCBU has management or
control are without risks to the health and safety of any person
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1. INTRODUCTION

B any item of plant, a substance or a structure the PCBU designs, manufactures, imports or
supplies is without risks to the health and safety of any person described in the sections

®  the way in which an item of plant or a structure is installed, constructed or commissioned
by the PCBU ensures it is without risks to the health and safety of any person described
in the section.

The WHS Regulations also contain requirements for meeting the standard of reasonably
practicable:

B when managing health and safety risks generally under the regulations (regulation 35)
B inrelation to particular types of hazards and risks, for example:

®  ensuring specified aspects of the workplace environment are without risks to health
and safety (regulation 40)

®  ensuring the provision and maintenance of welfare facilities, such as washing facilities
and drinking water (regulation 41)

= minimising the risk of falling objects (regulation 55)

= minimising the need for hazardous manual tasks to be carried out, when designing an
item of plant or a structure (regulation 61)

®  eliminating or minimising the need for entry into a confined space, when designing,
manufacturing, importing, supplying, installing or constructing an item of plant or a
structure (regulation 64)

®  ensuring a person does not enter a confined space before specific requirements of
the regulations have been complied with (regulation 65)

B ensuring no person, plant or thing at a workplace comes within an unsafe distance of
an overhead or underground electric line (regulation 166).
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2. THE MEANING OF REASONABLY

PRACTICABLE

2.1 How is ‘reasonably practicable’ defined?

Section 18 of the WHS Act defines the standard that is to be met and describes the process
for determining this.

Section 18 ‘Reasonably practicable’, in relation to a duty to ensure health and safety, means that
which is, or was at a particular time, reasonably able to be done to ensure health and
safety, taking into account and weighing up all relevant matters including:

a. the likelihood of the hazard or the risk concerned occurring; and
the degree of harm that might result from the hazard or the risk; and

c. what the person concerned knows, or ought reasonably to know, about the
hazard or risk, and about the ways of eliminating or minimising the risk; and

d. the availability and suitability of ways to eliminate or minimise the risk; and

after assessing the extent of the risk and the available ways of eliminating or
minimising the risk, the cost associated with available ways of eliminating or
minimising the risk, including whether the cost is grossly disproportionate to
the risk.

The process requires that all relevant matters, including those listed in the section, are taken
into account and weighed up when determining what is reasonably practicable in particular
circumstances.

There are two elements to what is ‘reasonably practicable’. A duty holder must first consider
what can be done - that is, what is possible in the circumstances for ensuring health and
safety. They must then consider whether it is reasonable in the circumstances to do all that
is possible.

Some of the matters listed in section 18 will be relevant to identifying what can be done, for
example if control measures that will eliminate or minimise the risk are available and suitable.
Other matters will be relevant to identifying whether what can be done is reasonable to

do, for example if the risk and degree of harm is grossly disproportionate to the cost of
implementing the control measure.

To identify what would be reasonably practicable to do, all of the relevant matters must be
taken into account and a balance achieved that will provide the highest level of protection
that is both possible and reasonable in the circumstances. No single matter determines what
is (or was at a particular time) reasonably practicable to be done to ensure health and safety.

Although section 18 sets out a number of relevant matters, they are not the only things that
may be relevant. Other matters may also need to be considered. For example:

B There may be other legislation that requires or prohibits certain activities and therefore
limits what a PCBU can do. In that case, a PCBU must do what it is reasonably
practicable for them to do while complying with other legislation.

B A PCBU may or may not have the ability to control or influence a particular thing or
another person’s actions (see section 2.5 of this Guide).

The WHS Act makes it clear that a person cannot avoid responsibility for their obligations
under the WHS Act by contracting them out to someone else.
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2. THE MEANING OF REASONABLY PRACTICABLE

2.2 What each of the ‘relevant matters’ in
section 18 mean

Factor Relevance

The likelihood of
the hazard or the
risk concerned
occurring

The greater the likelihood of a risk occurring, the greater the
significance this will play when weighing up all matters and
determining what is reasonably practicable. If harm is more likely
to occur, then it may be reasonable to expect more to be done
to eliminate or minimise the risk.

The frequency of an activity or specific circumstances will be
relevant to the likelihood of a risk occurring. The more a worker
is exposed to a hazard, the more likely they are to suffer harm
from it.

The degree of harm
that might result
from the hazard or
the risk

The greater the degree of harm that could result from the hazard
or risk, the more significant this factor will be when weighing

up all matters to be taken into account and identifying what is
reasonably practicable in the circumstances. Clearly, more would
be expected of a duty-holder to eliminate or minimise the risk of
death or serious injury than a lesser harm.

What the person
concerned

knows, or ought
reasonably to know,
about the hazard

or risk, and ways

of eliminating or
minimising the risk

The knowledge about a hazard or risk, and any ways of
eliminating or minimising the hazard or risk, will be what the
duty-holder actually knows, and what a reasonable person in the
duty-holder’s position (e.g. a person in the same industry) would
reasonably be expected to know. This is commonly referred to
as the state of knowledge.

The courts have consistently stated a duty holder must consider
all reasonably foreseeable hazards and risks when identifying
what is reasonably practicable.

The availability and
suitability of ways
to eliminate or
minimise the risk

This requires consideration of not only what is available, but

also what is suitable for the elimination or minimisation of risk.

A risk control that may be effective in some circumstances or
environments may not be effective or suitable in others, because
of things such as the workplace layout, skills of relevant workers,
or the particular way in which the work is done.

Equipment to eliminate or minimise a hazard or risk is regarded
as being available if it is provided on the open market, or if it is
possible to manufacture it.

A work process (or change to a work process) to eliminate or
minimise a hazard or risk is regarded as being available if it is
feasible to implement.
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2. THE MEANING OF REASONABLY PRACTICABLE

Factor Relevance

A way of eliminating or minimising a hazard or risk is regarded
as suitable if it:

B s effective in eliminating or minimising the likelihood or
degree of harm from a hazard or risk

B does not introduce new and higher risks in the
circumstances, and

B s practical to implement in the circumstances in which the
hazard or risk exists.

The cost associated
with available ways
of eliminating or
minimising the risk,
including whether
the cost is grossly
disproportionate to
the risk.

Although the cost of eliminating or minimising risk is relevant
in determining what is reasonably practicable, there is a clear
presumption in favour of safety ahead of cost.

The cost of eliminating or minimising risk must only be taken into
account after identifying the extent of the risk (the likelihood
and degree of harm) and the available ways of eliminating or
minimising the risk.

The costs of implementing a particular control may include costs
of purchase, installation, maintenance and operation of the
control measure and any impact on productivity as a result of
the introduction of the control measure.

A calculation of the costs of implementing a control measure
must take into account any savings from fewer incidents, injuries
and illnesses, potentially improved productivity and reduced
staff turnover.

2.2 A risk management process helps to determine
what is reasonably practicable

The process for determining what is reasonably practicable is consistent with the risk
management process, as described in the Code of Practice: How to manage work health and

safety risks.

Risk management involves a systematic process to:

B dentify hazards associated with the activity or environment

B if necessary, assess the risks associated with the hazards

B identify and implement available and suitable control measures to eliminate or minimise

the risks

B review the effectiveness of the control measures.

Regulation 36 sets out a hierarchy of control measures which apply if it is not reasonably
practicable for a duty holder to eliminate risks to health and safety, in the following order:
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2. THE MEANING OF REASONABLY PRACTICABLE

B substituting (wholly or partly) the hazard giving rise to the risk with something that
gives rise to a lesser risk

®  solating the hazard

B implementing engineering controls

B implementing administrative controls

B ensuring the provision and use of suitable personal protective equipment.

By identifying particular types of control measures in terms of their effectiveness and
reliability, regulation 36 requires a duty holder to step through a process by which risks can
be minimised so far as is reasonably practicable.

2.4 What is ‘reasonably practicable’ is an objective test

The courts have on numerous occasions noted that what is ‘reasonably practicable’ is to be
determined objectively.

This means that a duty holder must meet the standard of behaviour expected of a
reasonable person in the duty holder’s position and who is required to comply with the
same duty.

This objective test is demonstrated by the requirement in section 18 to take into account
what the person ought reasonably to know.

As part of the objective test, the courts will look at what was reasonably foreseeable by
someone in the position of the duty holder at the particular time.

2.5 The relevance of control

Control is not explicitly stated in the model WHS Act’s definition of what is reasonably
practicable. The capacity to exercise influence and control over a relevant matter is, however,
something which is taken into account when determining what is reasonably practicable.

A person may be found to have control over a relevant matter if they have the capacity to do
so, whether that capacity is exercised or not.

Control may arise from the legal ability to take control of the work activity, for example,
under the terms of a contract, or from the practical ability to do so, for example, by being
able to direct people on site and have those directions followed. That is, what a person does
and what they are able to do will determine if they have control.
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2. THE MEANING OF REASONABLY PRACTICABLE

Section 16(3)(b): If more than one person has a duty for the same matter, each person must discharge
the person’s duty to the extent to which the person has the capacity to influence
and control the matter or would have had that capacity but for an agreement or
arrangement purporting to limit or remove that capacity.

This clearly sets out that a duty holder is expected to comply with their duties only so far as
they have the capacity to influence and control relevant matters.

The more control or influence over the work, the greater the steps that need to be taken by
the PCBU to discharge the duty. It may not be reasonable to require a person to do things
that are beyond their control or to require them to acquire the necessary control. An inability
to control relevant matters must necessarily imply that it is either:

B not possible for duty holders to do anything, or
B it is not reasonable to expect them to do so.

Control is therefore an implied element in determining what is reasonably practicable.
Control has been considered by the courts as a relevant factor

The intention that control is implicit in identifying what is reasonably practicable is consistent
with the decisions of courts in Australia. Most of these decisions have assumed the relevance
of control and have dealt with questions about whether, in the particular circumstances,

the duty holder had control or whether the duty holder should have exercised the control
they had.
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3. STEP ONE: IDENTIFYING THE

CIRCUMSTANCES, HAZARDS AND RISKS

The first step in determining what is reasonably practicable is to identify the relevant
circumstances, hazards and risks.

31 What are the circumstances?

What is reasonably practicable to do will depend on a number of factors present at the
particular time in question, for example:

B the physical environment in which the activity occurs as this can affect:
®  how activities may be carried out
m  the hazards and risks that may arise

®  the availability of things necessary to minimise risk (e.g. energy sources or
communication systems)

B the suitability of particular control measures (e.g. whether plant can be moved to ground
level to eliminate the need to work at a height)

B the people involved in the activity, including whether there are multiple parties
B the processes that are already in place or need to be in place

B |egislation that limits or directs how an activity may be carried out (e.g. conditions on
licences or requirements to comply with regulations or by-laws relevant to the particular
activity or place)

®  the time allowed for the activity to be undertaken.

3.2 What are the hazards arising from the work or the
environment?

A hazard is a situation or thing that has the potential to harm a person. Hazards at work can
include: noisy machinery, a moving forklift, chemicals, electricity, working at heights, bullying
or violence at the workplace.

The PCBU must identify each hazard that is associated with particular work, the work
environment and things used to carry out the work. Hazards can be identified through
various means, including:

m  workplace inspections

B consulting with workers

B obtaining and considering information about the work, including from:

relevant codes of practice

work health and safety regulators

reputable technical standards, for example those published by Standards Australia

industry publications

published scientific and technical literature.

The Code of Practice: How to manage work health and safety risks provides further guidance
on hazard identification. Other codes of practice provide guidance on identifying specific
hazards, for example the Code of Practice: Hazardous manual tasks.

HOW TO DETERMINE WHAT IS REASONABLY PRACTICABLE TO MEET A HEALTH AND SAFETY DUTY | MAY 2013 n



3. STEP ONE: IDENTIFYING THE CIRCUMSTANCES, HAZARDS AND RISKS

3.3 What are the risks associated with those hazards
and how serious are they?

Having identified the hazards that may cause harm, it may be necessary to identify and
assess the risks associated with each hazard to determine what control measures should
be used.

Each hazard may cause different types of harm, each of which may be more or less likely.

Section 18 requires the likelihood and degree of harm to be weighed up when identifying
what is reasonably practicable. This is commonly known as assessing the risk. The risk will be
higher the more likely the harm is to occur and/or the greater the degree of harm that may
occur. The higher the risk the more a duty holder should do to eliminate or minimise

the risk.

Example

Keeping cash on premises provides the potential for a robbery to occur (a hazard) and this
may cause physical harm (e.g. being shot) or psychological harm (e.g. post-traumatic stress
disorder). The work environment, including physical barriers, may mean the likelihood of
death or serious injury from being shot is low. The likelihood of psychological trauma may be
much higher.

Each of the types of harm and the likelihood of them occurring should be considered when
identifying what should be done to control the risks.

Eliminating or minimising the potential for exposure to the hazard will lower the likelihood of
harm. Implementing control measures may lower the degree of harm that might result.

Example

Removing the need to work at height will eliminate the risk of a fall. Providing perimeter
protection will lower the likelihood of a fall occurring. The placement of nets or other devices
will lower the degree of harm that may be suffered if a fall occurs.

A risk assessment may not be necessary for all risks, but will be needed in most cases to
allow the duty holder to consider what steps may reasonably be required to eliminate or
minimise the risk.

A risk assessment should be done when:

B there is uncertainty about how a hazard may result in injury or illness

B the work activity involves a number of different hazards and there is a lack of
understanding about how the hazards may interact with each other to produce new or
greater risks

B changes at the workplace occur that may impact on the effectiveness of control
measures.

A risk assessment is mandatory under the WHS Regulations for high risk activities such as
entry into confined spaces, diving work and live electrical work.
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3. STEP ONE: IDENTIFYING THE CIRCUMSTANCES, HAZARDS AND RISKS

3.4 The importance of consultation

Consultation with workers and others who are or may be involved in the particular work or
workplace is an important means of obtaining relevant information. This is one of the reasons
why consultation is a requirement under the WHS Act.

Section 47 of the WHS Act requires a PCBU to consult, so far as is reasonably practicable,
with workers who carry out work for the business or undertaking and who are, or are likely
to be, directly affected by a matter relating to work health and safety. A PCBU must consult
with a health and safety representative if the workers are represented by one and should
also consult with any health and safety committee established for the workplace.

Section 46 of the WHS Act requires that a duty holder consult, co-operate, and co-ordinate
activities, so far as is reasonably practicable, with all other persons who have a work health
and safety duty in relation to the same matter.

It should never be assumed that someone else is taking care of a health and safety matter.
A PCBU must find out which duty holders are doing what and work with them in a
co-operative and co-ordinated way so that risks are eliminated or minimised so far as is
reasonably practicable.

When entering into contracts, a duty holder should review the job to be undertaken,
discuss any safety issues that may arise and how they will be dealt with and communicate
their safety requirements and policies. Remember that a duty holder cannot transfer their
responsibilities to another person.

Further guidance on consultation is available in the Code of Practice: Work health and safety
consultation, co-operation and co-ordination.
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4. STEP TWO - DETERMINE WHAT YOU CAN DO

Once the duty holder understands the hazards and risks, the next step is to ask what can be
done to eliminate or minimise the risks.

Section 18 requires a duty holder to consider the ways of eliminating or minimising risks.
There may be a number of different ways to minimise a risk, each of which may reduce the
likelihood or severity of harm to a different degree. Some of these control measures may
operate effectively on their own, while others may need to be used in combination.

It is therefore necessary to identify options for eliminating or minimising risk, in order to
determine what can reasonably be done in the circumstances. The duty holder should
identify as many control measures as possible, to give them the greatest scope to choose
and apply the most appropriate means to eliminate or minimise a risk in the particular
circumstances.

41 Deciding how risks can be eliminated or minimised

The hierarchy of risk controls identifies the various types of control measures that should be
used and is set out in the following diagram:

FIGURE 1: The hierarchy of risk control

HIGHEST Level 1

Eliminate the hazards

Level 2

Substitute the hazard with
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Level 3
Reduce exposure to the hazard using
administrative actions
LOWEST Use personal protective equipment LEAST

Regulation 36 requires a duty holder to start at the top of the hierarchy and move down
through it, considering at each stage whether any risk remains and whether further control
measures will minimise the risk.
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4. STEP TWO - DETERMINE WHAT YOU CAN DO

The hierarchy commences with the Level 1 control measures. They are the measures most
likely to eliminate the risk or hazard. Each subsequent level in the hierarchy refers to control
measures that are less likely to minimise the likelihood, or the degree, of harm.

WHS Regulations require specific control measures for some types of risks. These include
removal of people from lead risk work, fall arrest systems, guarding on plant, provision of air
supplied respiratory equipment for emergency entry into confined spaces and instruction
and training.

Codes of practice also include detailed information about control measures that may be
applied to specific hazards. While duty holders are not obliged to comply with codes of
practice, they are expected to identify and consider this information. A court may have
regard to a code of practice approved under the WHS Act as evidence of what is known
about a hazard or risk, associated risk assessments and control measures. They may rely on
the code in determining what is reasonably practicable in circumstances to which the code
relates.

There are numerous other sources from which a duty holder may obtain information on
control measures, for example:

m  work health and safety regulators
B reputable technical standards, such as those published by Standards Australia
B industry publications

B published scientific and technical literature.

4.2 |Is the control measure available and suitable?

Investigations and inquiries may identify many ways to eliminate or minimise a particular
type of risk. Some of these may, however, not be available to the PCBU or may not be
suitable in the particular circumstances.

Examples:

B A device may not have been introduced into the Australian market, or may be
incompatible with Australian operating conditions.

B Radio communication to minimise for from people working in isolation or in remote
locations may not be suitable in areas where there is no signal or a poor one.

m  Mechanical lifting aids may not be able to operate in areas where there is insufficient
room to move them around.

B Equipment may not be able to be used in areas where the necessary energy source, such
as electricity or gas, is unavailable.

B Particular processes may not be able to be used if they rely on circumstances, including
the behaviour of others, over which the duty holder has no control.

A duty holder is only required to do what they are reasonably able to do at the particular
time and in the particular circumstances. In determining whether a person has breached a
duty, a court will consider the control measures that were available at the particular time of
the activity or event, not those that may have subsequently become available.

It is also important to ensure a particular risk control will work before relying on it. In some
cases additional control measures may be needed to minimise the risk so far as is reasonably
practicable.
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5. STEP THREE - DETERMINE WHAT YOU ARE

REASONABLY ABLE TO DO

A PCBU is not required to do all that can be done in the circumstances, only what they are
reasonably able to do.

5.1 Start by considering the highest level of protection

The WHS Act requires a PCBU to first eliminate the risk if it is reasonably practicable to do
so. If not, the risk must be minimised so far as is reasonably practicable. The hierarchy of
controls in regulation 36 demonstrates how this process should be managed, as covered
earlier in this Guide.

After identifying available and suitable control measures, the duty holder should consider
whether the control measure that is most likely to eliminate the risk, or minimise it the most,
is able to be applied.

If the control measure that will provide the highest level of protection is possible, a duty
holder should implement that control measure, unless it is not reasonably practicable to do
so in the particular circumstances.

5.2 How to determine what is reasonable

Just because something can be done does not mean that it is reasonably practicable for
the duty holder to do it. What is required is an assessment of what a reasonable person in
the position of the duty holder would do in the circumstances, taking a careful and prudent
approach and erring on the side of caution.

As indicated above, to determine what is reasonably practicable the PCBU must take into
account all relevant matters, including those in section 18. Other matters which might be
relevant are:

B the duty holder’s ability to rely on the skill and expertise of others and what is required
for that reliance

B the extent to which each possible control measure or combination of control measures
lowers the likelihood or degree of harm

® the capacity to influence and control the particular activity.

The aim must be to keep trying to lower the likelihood and degree of harm until further steps
are not reasonable in the circumstances. Questions a PCBU should ask to identify if they are
doing enough are:

B |s there more | can do to either

= minimise the risk myself; or

®  ensure another party with the relevant skills and expertise can properly implement
health and safety measures and minimise risks?

m |f the answer is yes to either question, is it reasonable for me not to do so?

The more likely the risk, the more that is required to be done to eliminate or minimise it. The
greater the degree of harm, the more that is required to be done to eliminate or minimise
it. If there is at least a moderate likelihood of death or serious injury, then the highest level
of protection should be provided. If there is a high likelihood of repeated or multiple injury
(even of a low degree, such as strains and cuts) then a high level of the risk controls should
be applied.
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5. STEP THREE - DETERMINE WHAT YOU ARE REASONABLY ABLE TO DO

It may not be reasonable to require expensive and time consuming controls, for example
engineering controls, to be applied to minimise or further minimise a low likelihood of minor
harm. It may, however, be reasonable to apply less expensive controls (e.g. training and
supervision) to further lower the likelihood of the risk.

When considering each control or combination of controls, a duty holder must take into
account the likelihood of a particular control being effective. Guards may be removed,
systems of work may not be understood and followed, and personal protective equipment
may not always be worn. Further controls, such as signs or supervision, may be needed to
make a control more likely to be effective.

5.3 Cost

While cost is specified in section 18 as a matter to be taken into account and weighed up
with other relevant matters to identify what is reasonably practicable, this must only be done
after assessing the extent of the risk and the ways of eliminating or minimising it.

The cost of implementing a particular measure may include the costs of purchase, installation,
maintenance and operation of the control measure and any impact on productivity as a
result of the introduction of the control measure.

A calculation of the cost of implementing a control measure should also take into account
any savings it will yield in reductions in incidents, injuries, illnesses and staff turnover, as well
as improvements in staff productivity.

Before determining whether expenditure to eliminate or minimise a risk is reasonably
practicable in the circumstances, the PCBU must consider:

B the likelihood and degree of harm of the hazard or risk, and

B the reduction in the likelihood and/or degree of harm that will result, if the control
measure is adopted.

The more likely the hazard or risk, or the greater the harm that may result from it, the less
weight should be given to the cost of eliminating the hazard or risk.

If there are several available options for eliminating or minimising a risk, and they would
achieve the same level of reduction in the likelihood or degree of harm, a duty holder may
choose to apply one or more of the least costly options. Using more expensive control
measures may not be required to minimise a risk that is low in likelihood or severity of harm.

It may not be reasonable to require control measures that are expensive to apply, in terms

of time and/or money, such as engineering controls, to minimise or further minimise a risk
that has a low likelihood of occurring and would cause minor harm. It may however be
reasonable to apply less expensive controls, such as training and supervision, to further lower
the likelihood of the risk.

Choosing a low cost option that provides less protection, simply because it is cheaper, is
unlikely to be considered a reasonably practicable means of eliminating or minimising risk.

Where the cost of implementing control measures is grossly disproportionate to the risk, it
may be that implementing them is not reasonably practicable and therefore not required.
This does not mean however that the duty holder is excused from doing anything to
minimise the risk so far as is reasonably practicable. A less expensive way of minimising the
likelihood or degree of harm must instead be used.
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Example:

The cost of engineering changes to plant will be high and there is only a slight risk of minor
sprains. The engineering changes may therefore not be reasonably required. What may be
required instead are detailed instructions on how to safely use the plant, provision of training
and a higher level of supervision to ensure the system of work is followed. Each of these
measures will lower the likelihood of the risk occurring and may lower the degree of harm
that may be suffered.

If the degree of harm is significant, for example where death or serious injury is at least
moderately likely - then it is unlikely the cost of implementing available and suitable control
measures to eliminate or minimise the risk would ever be so disproportionate as to justify not
doing so. In these circumstances, it may be reasonable to expect and require a duty holder
to eliminate the risk by ceasing the relevant activity if, after all ‘affordable’ control measures
have been considered, there remains a significant risk of serious injury or illness.

Capacity to pay is not relevant

The guestion of what is reasonably practicable is determined objectively, not by reference
to the particular PCBU’s capacity to pay or other individual circumstances. A PCBU cannot
expose people to a lower level of protection simply because it is in a lesser financial position
than another PCBU facing the same hazard or risk in similar circumstances.

If a PCBU cannot afford to implement a control measure that should be implemented after
following the weighing up process set out in section 18 of the WHS Act, they should not
engage in the activity that gives rise to that risk.

5.4 Can you rely on someone else to take the necessary
action?

While the duties prescribed by the WHS Act require the PCBU to ensure certain health and
safety outcomes, they do not necessarily require the PCBU to provide everything necessary
to achieve these outcomes. For example, a PCBU must ensure the provision of safe plant, but
does not need to provide the safe plant itself if someone else is doing so.

It is common practice for a PCBU to engage a specialist or technical expert to carry out
work. In these situations, the PCBU is entitled to rely on the expertise of the specialist or
technical expert.

However the PCBU still carries some responsibility for ensuring the requirements of the
WHS Act are met. For example, it is still incumbent on the PCBU to ensure, so far as they are
reasonably able, that the specialist or technical expert:

B does in fact have the required expertise to ensure the work can be carried out safely

B has in place the systems, processes and procedures to ensure the work can be carried
out safely

B s carrying out the work in a manner which does not create a health and safety risk for
the PCBU’s own workers or others at the workplace.
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There may be situations where a duty holder has no option but to rely on someone else.
Example:

Rules relating to rigging require a rigger who is competent and properly authorised to do
the work to have exclusive control over a lift. Other duty holders involved in the activity may
have no option but to rely on the rigger to carry out this task safely.

To demonstrate it is reasonably practicable to rely on the rigger to eliminate or minimise risks

associated with use of the lift, a PCBU must be able to show they have, so far as they are
reasonably able, checked the rigger:

B has the relevant skills, experience and license (if required)

B has systems, procedures and equipment that will enable them to eliminate and minimise
risks

]

is applying those systems to the particular task, for example applying processes for risk
assessment, induction or inspection.

The duty holders may have control over other aspects of the activity such as the work
environment in which the lift is operating, including where their workers are situated on the
ground during the lift and the scheduling of the lift's operation. The duty holders must still

do what is reasonably practicable to eliminate or minimise the risks associated with those
things over which they have control.
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6. STEP FOUR - REVIEWING RISK CONTROLS

The duties in the WHS Act and Regulations are ongoing and must be complied with at
all times.

Circumstances can change over time and this may result in a change in the hazards and risks
or in the ways in which they may be eliminated or minimised. This may mean that what was
reasonably practicable at an earlier time is no longer so and something more or different
may need to be done to control the hazards and risks.

Relevant changes include:

B a3 change in a work process
B a3 change in the physical environment

m  different people undertaking the work, with different skills or means of co-ordination of
activities

B new hazards are identified through advances in science or through experience, and
B new ways to eliminate or minimise risks are identified or invented.

Therefore, the control measures a duty holder puts in place must be reviewed regularly to
make sure they continue to meet the standard of what is reasonably practicable.

61 When should risk controls be reviewed?

There are certain times when a duty holder must review control measures and revise them if
necessary. Reviewing a control measure is required under the WHS Regulations:

m  when the control measure is not effective in controlling the risk

B pbefore a change at the workplace that is likely to give rise to a new or different risk that
the control measure may not effectively control

m if a new hazard or risk is identified
m  if the results of consultation indicate a review is necessary, and

B if a health and safety representative requests a review.
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DETERMINING REASONABLE PRACTICABILITY
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[2001] NSWIRComm 278

R v. ACR Roofing Pty Ltd (2004) 142 IR 157

Reilly v. Devcon Australia Pty Ltd [2008] WASCA 84; (2008) 36 WAR 492
Tobiassen v. Reilly [2009] WASCA 26; (2009) 178 IR 213

Baiada Poultry Pty Ltd v. The Queen [2012] HCA 14
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